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Myths on Mediation - Part II 

Continuing our series on debunking some of the Myths associated with mediation. We shall debunk 

some more myths in this part. 

 

 Myth 4 : Lawyers Do Not Have Any Role in Mediation 

 

Mediation being a process driven by parties and settled by the 

parties, leads to an impression that lawyers do not have any role 

in mediation. On the contrary as we shall see below, lawyers play 

a very important and central role in mediation both before as 

well as during the process of mediation. 

 

Pre-Mediation :  Lawyers have a positive role in preparing the 

client for mediation. Before a case or a dispute is taken for 

mediation, the counsel’s role is to prepare the party for 

mediation, by explaining the process of mediation, what are the 

advantages, what to expect from mediation, which helps the 

party understand the applicable law. If the matter is not a court annexed mediation, the lawyer will 

also help in choosing a mediator. Helps the parties take responsibility for the settlement. 

 

The counsel identifies the cases that are suitable for mediation. Identifies the stage at which a 

matter should be taken for mediation, such as option to approach mediation before filing a suit (pre-

litigation), during trial or evidence or at the stage of appeal. 

 

During the Process of Mediation : The lawyer helps by being an aide to the party. He may decide 

who should speak first, who should become an active listener and ensure reality testing. He helps 

parties in assessing their case with respect to BATNA (Best Alternative to a Negotiated Settlement) 

and WATNA (Worst Alternative to a Negotiated Settlement) and also help parties in assessing the 

various options available. 

 

However, for lawyers themselves to be effective mediators, they need to change their attitude, 

moving from an adversarial to a collaborative mindset and acquiring new skills in communication, 

and negotiation. 

 

 Myth 5 : That Mediators are not required to Settle, Advocates themselves can settle 

 

We have seen in the para above that an Advocate also plays a 

very important role in mediation to assist and prepare the 

client for mediation. However, in most cases Advocates by 

themselves are not in a position, to settle the matter as they, 

like their clients are entrenched in their client’s position that 

they are right and the other party is wrong. In this adversarial 

mindset it is very difficult for them to communicate with the 

other side or appreciate the other side’s interests. Hence, for 
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any settlement a neutral third party’s intervention is necessary. This third party is the mediator. The 

mediator as a neutral third party tries to help parties negotiate, communicate, acts as a catalyst 

helping parties identify new perspectives, think out of the box and create new options which are not 

just related to the stated issues between the parties. The mediator helps the parties focus on their 

interests and find common ground. This enables parties to work in collaboration and maintain their 

relationship. The mediator does a reality check and realistic evaluation of their case, which if 

attempted by the counsel, may lead to the client becoming suspicious of their Advocates.   

 

 Myth 6 : Not All Matters Are Suitable for Mediation 

 

In the second article on mediation published in this newsletter, a clear list of all the matters suitable 

for mediation has been discussed. As enumerated in the judgement in M/s Afcons Infra. Ltd. & Anr 

Vs M/s Cherian Varkey Constn, all matters of civil nature relating to contracts, specific performance, 

trade and commerce, banking, insurance, builders and customers, consumer forum cases, 

matrimonial disputes, child custody matters, cases relating to tort, accident claims, employer 

employee disputes and even criminal cases where the offence can be compounded can be mediated. 

 

Though in the nascent stage, Mediation is an effective tool for dispute resolution which has to be 

promoted for wider use by the legal fraternity. 

 
 The above article is the 8th part of a series of knowledge sharing initiative on Mediation 

contributed by Ms. Saradha Kumar, Advocate on behalf of CAMP (http://campmediation.in). 
She is currently attached with CAMP ARBITRATION AND MEDIATION PRACTICE Pvt. Ltd. in 
practising and propagating mediation as an effective mechanism for dispute resolution.   
 

 CAMP is a pioneering institution providing private mediation services so that disputing parties 
can settle their disputes amicably. Envisioned by Laila T Ollapally, it is run by a group of legal 
professionals including retired judges, senior mediators from the Bangalore Mediation Centre 
and senior partners of law firms who are committed to resolving disputes efficiently and 
successfully.  
 

 CAMP is recognized by the Union Ministry of Law and Justice as a qualified mediation service 

provider for government disputes as well as by the International Mediation Institute (IMI) as a 

Qualifying Assessment Program (QAP). IMI is the leading international institution for setting 

professional standards for mediators and collaborative dispute resolution processes. 

 

 

 

 

 

 

 


